
GUILBERT ENTERPRISES LTD., ET AL. V. ECONOMICAL MUTUAL –  
ARSON AND EXPERT EVIDENCE 

 
 
 
Arson in which the insured is complicit is a defence to a first party insurance claim. The 
onus of proof for such an allegation is on the insurer. The standard is the normal civil one 
of a balance of probabilities. 
 
There are three components to the defence. There must be motive, opportunity and the 
fire must be incendiary.  The opportunity need not be exclusive. An incendiary fire is a set 
fire. It is not the case that each of the three elements need be proved on a balance of 
probabilities. One element may be inferred from the evidence supporting the others.  
 
In Guilbert Enterprises (o/a Neepawa Home Hardware) v. Economical, the evidence of 
motive was so overwhelming that it was admitted by the insured. One and perhaps the 
chief reason for the admission having been made by the insured – and it was made quite 
early in the litigation process – was to attempt to avoid the impact of evidence connected 
to it being adduced. Economical contended that the timing of certain events related to the 
issue of motive was also probative in the context of the opportunity to set a fire. So, no 
matter what admissions were made relating to motive, the evidence proving the 
particulars of motive would be submitted in detail on behalf of Economical at the trial. 
 
For example, the insured had two years before the fire constructed four apartments above 
his Home Hardware Store. His plan was to convert these apartments into condominiums 
and then sell them. Home Hardware was concerned with the financial state of the 
insured’s business. In that context, the insured over the course of the ten months before 
the fire had been telling Home Hardware that the condominiums had been sold and that 
he was shortly to receive the sale proceeds of $500,000.00.  But, in fact, by the time of 
the fire on February 25, 2015, none of the apartments had even been converted to 
condominiums. They could not have been sold. The money he claimed would imminently 
be arriving and which he asserted would reduce his debt load was never going to arrive.  
 
In the same vein, for about three months before the fire, the insured had been discussing 
off and on with a Neepawa businessman the possibility of the latter purchasing the 
insured’s business.  The businessman was interested.  Financial information was 
disclosed to him. The interested purchaser had the information reviewed by his 
accountant. Two days before the fire the insured and the businessman met. In that 
conversation, the businessman stated that he would not pay anything near what the 
insured had said he wanted for the business and he recommended that the insured make 
an assignment in bankruptcy. Given that the insured’s wife had no inkling that the 
business was in a dreadful financial condition, this was not for him a serious option.  
 
In the course of the adjustment of the loss the insured stated to the independent adjuster 
that though he had had discussions with the businessman before the fire about the 
possibility of it being sold to him, the discussions remained general and no offers had 
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been exchanged.  (In fact, there had been a typewritten proposal prepared by the insured 
and delivered to the businessman.) The businessman’s wife worked with the insured’s 
wife. So the businessman was not candid when questioned. Of course, he did not owe a 
duty of good faith to Economical, unlike the insured. Fortunately, the businessman had 
had an intended silent partner in connection with the potential purchase of the insured’s 
business and that person was more forthright when interviewed. That the only person 
who had discussions about buying the business had two days before the fire indicated he 
would not do so was significant.  
 
You will discern how evidence which in some sense relates to motive may illuminate the 
other necessary components of an arson defence.  
 
The building had been entirely destroyed by the fire. Any physical evidence related to the 
cause of the fire was destroyed at the same time. So the fire could not be proved to have 
been incendiary through an analysis of the physical evidence.  
 
Smoke from the fire was first observed at 6:13 p.m., four minutes after the insured had 
set the building’s alarm. Emergency services was called at that time and arrived at about 
6:19 p.m.  They entered the building at 6:21 p.m. At that time there was no fire or even 
much smoke in the store. The fire was in the attic space of the store, which was below 
the floor space of the apartments.  
 
An employee of the store (hereafter called “AR”) let into the store and guided the 
firefighters to the receiving area. In the receiving area was the only door to the building’s 
basement. That door was in and part of the floor when it was shut. The door was normally 
left open. When the firefighters arrived, the door was closed. Indeed, they did not know 
there was a door in the floor, or that there was a basement in the building. This was 
significant because above the door in the floor was the hatch to the attic. When the 
firefighters lifted and moved that hatch aside the fire was right there. And the door in the 
floor would have had to have been closed for a ladder to have been placed on the floor 
beneath the hatch. The hatch could not be reached without a ladder.  
 
The last person in the store before the firefighters arrived had been the insured.  He 
denied having closed the door to the basement. He denied having set a fire in the attic. 
His testimony about the chronology of events was clearly intended to show that he could 
not have had time to close the door to the basement and set a fire in the attic between 
when the other employees departed and when he set the alarm.  
 
The combination of the strong evidence of motive and the timing of the onset of the fire 
strongly suggested that the insured had set the fire. But this nice propinquity was 
complicated by a post-fire report of some employees that they had smelled something 
burning in the store, at ceiling level, early in the afternoon of the fire. Though they thought 
it might be associated with a fluorescent light burning out, they obviously could not be 
sure. And there was electrical wiring in the attic.  
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On the bases that there was electrical wiring in the attic and that employees had smelled 
something burning at ceiling level a few hours before the fire, the very experienced 
representative of the Office of Fire Commissioner (OFC) and a fire investigator hired by 
Economical both concluded the cause of the fire was undetermined, probably electrical. 
 
About a month after the fire AR approached Economical’s representatives to say that she 
thought the insured may have set the fire. Of particular moment was her statement that 
when the other employees left the building just after 6 p.m. the day of the fire, the trapdoor 
to the basement had been open, but when she guided the firefighters to the receiving 
area after they arrived, the trapdoor was shut. Subsequent interviews with the firefighters 
confirmed that the door to the basement was indeed closed when they arrived. In fact, as 
stated earlier, they were unaware that there was a basement or a door in the floor to it.  
 
In due course the insured engaged an independent expert fire investigator (hereafter “H”).  
H did not investigate and could not have investigated the physical scene. It no longer 
existed. He was given all of the statements of witnesses, whether to Economical’s 
independent adjuster, the RCMP or otherwise, along with the report of the OFC.  He 
concluded that the proper conclusion as to the cause of the fire was that it could not be 
determined. An electrical fire, he opined, was a real possibility.  
 
Economical engaged its own independent fire investigator (hereafter “B”). But he was not 
asked to determine the cause of the fire. He was asked to review H’s report. He noticed 
a significant error in H’s interpretation of the drawings for the building. H had stated that 
the attic space where the fire had originated had had a drywall ceiling.  This supported 
his contention that the fire might have been a long smoldering one of electrical origin. B 
pointed out that the ceiling of the attic space was not drywall, but OSB (oriented strand 
board), which is much more flammable than drywall (which actually does not burn, but 
rather melts).   
 
More significant for what occurred later was the following.  H had the statements of AR 
and of the firefighters which clearly stated that the trapdoor was closed when the 
firefighters arrived. AR in her statements indicated that the trapdoor was open when the 
other employees left the store about five minutes before the insured, just before the fire. 
H gave no real weight to this anomaly, in large part because the OFC report had stated 
that the firefighters had found no fire in the basement. In effect, H said that the memories 
of the firefighters which were created during these stressful events were not reliable and 
he thought that the second-hand report of the OFC representative suggested that nothing 
much could reasonably turn on the trapdoor issue.  
 
B viewed this very differently.  He relied on AR’s statement and the statements of the 
firefighters to conclude that the evidence was consistent with this being a set fire.  
 
Shortly before trial the insured changed counsel. In that context, it was made clear that 
the insured and both his new and former counsel desired that the former counsel conduct 
the cross-examination of B at trial.  Economical’s counsel consented to that.  
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As noted above, B like H relied entirely on statements and interview transcripts and 
photographs and drawings in forming his views.  Economical’s counsel surmised that the 
insured’s former counsel intended to attempt to undercut B’s opinion by attacking AR’s 
credibility.  
 
In the course of presenting the insured’s case, employees of the insured other than AR 
were called to give evidence. In cross-examination these employees testified that the 
trapdoor had been open when they left the building before the fire. So the evidence in 
AR’s statement which had been relied upon by B was before the court through viva voce 
testimony of other persons and was essentially undisputed.  
 
Before trial it was decided by Economical that AR would not be called as a witness. In 
due course the evidence of other witnesses, called by the insured, confirmed that AR’s 
testimony was entirely unnecessary. 
 
Among a trial judge’s functions is to determine if expert opinion evidence is properly 
admissible and if it is, what weight it should be given. Before B testified, the insured’s 
former counsel submitted to the trial judge that he expected the trial judge should and 
would ultimately give no weight whatever to B’s evidence. Since B is a highly 
distinguished expert, who had been qualified many times in the past as an expert, and 
who the insured’s former counsel acknowledged on the record was highly qualified to give 
expert opinion evidence, this submission could only have been made in the belief that his 
cross-examination was in some way going to demonstrate the utter unacceptability of the 
conclusion that B had expressed in his report and in his trial evidence.  
 
A significant portion of the cross-examination of B by the insured’s former counsel was 
an attack on AR and AR’s credibility. But AR did not testify. Essentially the insured’s 
former counsel was attacking a ghost. The propositions in AR’s interview transcripts 
which had been relied upon by B in his report in coming to the conclusions he had (e.g., 
that the trapdoor had been open when the employees had left the building before the fire 
but closed when the firefighters arrived) were in effect proved at trial through other 
witnesses. Counsel was attacking obliquely the credibility of a person who did not testify 
and from whom there was in any event no evidence the trial judge could have relied upon. 
Such an attack could not diminish the foundation upon which B’s opinion rested.  Because 
the opinion expressed by B at trial was founded upon the evidence of other persons 
(though it was to the same effect as what was in AR’s pre-trial interview transcripts).  
 
One can, in theory, diminish the weight which should be given to an expert’s conclusions 
by attacking the foundation of the opinion.  But the conclusion does not really rest on the 
person who made the statements, but rather upon the statements themselves. 
 
The trial judge rightly stated that he was not bound to accept or prefer the evidence of 
any expert.  In this case, expert evidence was arguably unnecessary and provided limited 
assistance to the court. The aim of the insured in calling H to give the evidence he did 
was to bolster the idea that it was reasonable to conclude that the fire might have been 
of electrical origin and not incendiary.  It was important for Economical that the weight 
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given to H’s evidence be diminished. To a large extent this was accomplished in the cross-
examination of H and a copy of the transcript of that cross-examination is attached at 
Schedule “A” hereto.  In the end, he acknowledged, in effect, that if the trapdoor was open 
when the employees left but closed when the firefighters arrived, the evidence was 
consistent with arson being the cause.  
 
One might ask whether experts would actually be more fair and forthright if they 
understood what occurs in cross-examination. There is good reason to doubt this. We all 
know lawyers who appear to believe the dubious arguments they are making. Why would 
experts be any different? 
 
MGF 
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