
GUILBERT ENTERPRISES LTD., ET AL. V. ECONOMICAL MUTUAL: 
BAD FAITH AND POLYGRAPH EVIDENCE 

 
 

It has become all too common for allegations of bad faith to be pleaded against insurers. 
The phrase “bad faith” is short-hand for “breach of the duty of good faith.”  That duty 
imposes on insurers obligations to act reasonably, honestly and fairly in the handling of 
claims.  
 
The insured also owes a duty of good faith to its insurer. This includes obligations not to 
dishonestly exaggerate the extent of a loss and to be honest in describing the 
circumstances of the loss.  In a case, for example, where the cause of the fire affecting 
the insured is in question, the insured must be honest when responding to inquiries 
relating to possible motives. To some extent the insured’s duty is codified in statutory 
conditions 6 and 7. (For convenience, a copy is attached at Schedule “A” hereto.) 
 

 
The polygraph or lie detector test is a device which measures several physical indicators, 
such as blood pressure, pulse, respiration and skin condition, while the subject is asked 
questions.  There are experts in the administration of such tests. The initial questions are 
intended to establish a baseline. Deviations from that baseline can be interpreted by the 
expert. The polygrapher will in the end categorize the subject’s responses to the 
questions pertaining to the particular case as deceptive, truthful or inconclusive.  
 
Though generally the results of a polygraph are inadmissible in evidence, law 
enforcement officials regard them as reliable. Such tests are routinely used where 
possible, typically to exclude persons of interest as suspects in criminal investigations. 
Some insurance companies also rely on polygraph testing in assessing whether a claim 
should be paid.  
 

 
On February 25, 2015, the Neepawa Home Hardware Store and its contents were 
destroyed by fire. The store was owned and operated by Guilbert Enterprises. The loss 
was investigated in the normal manner. An independent adjuster was appointed. An origin 
and cause expert was engaged. A representative of the Province’s Office of the Fire 
Commissioner (OFC) also investigated. Both the insurer’s expert and the OFC 
representative reported the cause of the fire as “undetermined, probably electrical.” 
 
However, an employee came forward and made certain statements which suggested that 
the cause may not have been accidental. As well, in a post-loss interview by a 
representative of the insurer the insured was less than candid about various matters, 
especially the details of his efforts to sell the business in the months and days immediately 
before the fire.  
 
The insurer denied the claim, asserting that the insured had committed arson, that he had 
been wilfully dishonest in his statements, and that he had breached his duties of good 
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faith and statutory conditions 6 and 7.  In the statement of claim which followed, the 
plaintiff pleaded: 
 

6. The plaintiffs state that the fire was accidental and that the Fire 
Commissioner of Manitoba, investigated said fire and concluded in its report 
that "there is no possibility, nor was there the opportunity for human action 
to have caused this fire in the identified area of origin. The only source of 
ignition in this area is electrical wiring". 
 
7. The plaintiffs state that the conclusions of the Fire Commissioner 
were at all times material known to the defendant. 

. 

. 

. 
 
12. The plaintiffs state that the defendant has refused without 
justification to cover the said loss which refusal was a breach of the policy 
of insurance between the defendant and the plaintiff Enterprises. The 
plaintiffs state that the defendant, taking the position as it has that the fire 
loss was caused by the criminal act of the plaintiff Guilbert, is false and 
egregious; the plaintiff Guilbert states further, that at all times material 
hereto, the defendant knew that the plaintiff Guilbert was the operating mind 
of the plaintiff Enterprises. 
 
13. The plaintiffs state that the allegation by the defendant of the criminal 
act of arson, has been made by the defendant falsely and maliciously and 
designed to provide it an economic benefit. It has caused the plaintiff 
Guilbert emotional distress, angst and reputational damage and is a breach 
of the duty of good faith and a breach of contract (as between the defendant 
and plaintiff Enterprises). 
 
14. The plaintiff states that the defendant has maintained its position that 
the plaintiffs were involved in a criminal offence vitiating the insurance policy 
in the face of a Fire Commissioner's report exonerating the plaintiffs and 
declaring that the fire was innocently set and did so falsely, egregiously, and 
in a reckless and highhanded manner, and therefore, the defendant should 
be liable to pay punitive, exemplary and aggravated damages. 

 
In its statement of defence and counterclaim, the insurer pleaded: 
 

6. As to paragraphs 7 and 8 of the statement of claim, the defendant 
says that: 
 
(a) the fire occurred at a time when the corporate plaintiff was having 
difficulty paying its employees, Patrick had recently learned that the hoped-
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for sale of the business to a local business-person would not occur, the 
corporate plaintiff had received a tax demand from the provincial taxing 
authority, the corporate plaintiff had in late 2014 received notice that orders 
for new inventory by the corporate plaintiff required special approval, and  
the corporate  plaintiff was insolvent; 
(b) the fire was set by Patrick; 
(c) the fire commissioner was mistaken in saying, and had no basis 
whatever to say, that human action could not have caused the fire; 
(d) there was and is no evidence whatever that the fire was caused by 
an electrical problem or malfunction; and  
(e) the defendant did not receive the report of the fire commissioner until 
October, 2015, and had no earlier notice of the opinion or reasoning of the 
fire commissioner. 
 
7. As to paragraph 10 of the statement of claim, the defendant says that 
in later August, 2015, counsel for the defendant wrote to then counsel for 
the plaintiffs as follows: 
 

Economical has now had an opportunity to carefully review your 
client’s second proof of loss in this matter and the circumstances 
leading up to and surrounding the loss. 
 
As you know, in any claim, the insured and the insurer each owe the 
other a duty of good faith. Among other things, this requires that the 
insured in the presentation of his claim be honest and forthright. This 
is in fact confirmed in statutory conditions 6 and 7 of the policy and 
in The Insurance Act itself, where the statutory conditions are 
codified.  
 
Economical’s investigation has confirmed that at the time of the fire, 
the business was insolvent and about to fail. Your client had 
attempted to sell the business, but failed to do so. Your client had 
built the apartments above the store with a view to converting them 
to condominiums and raising capital through the sale of the units. 
This plan had also failed. Yet despite all these circumstances, in 
communication with Economical’s agents after the fire, when 
Economical was interested in the financial situation of your insured’s 
business, your client minimized the seriousness of the financial 
problems. This was an obvious effort to mislead Economical 
regarding your client’s motive for committing arson.  
 
Your client indicated to Economical after the fire that on the day of 
the fire, before he exited the building after the employees, he 
remained on the premises only for the purpose of setting the alarm. 
He said this would have taken him perhaps thirty seconds or a minute 
at most. But in fact, independent witnesses say that he remained on 



Guilbert Enterprises Ltd., et al v. Economical Mutual: 
Bad Faith and Polygraph Evidence 
Page 4 of 7 
 

the premises for several minutes. This was to conceal the fact he had 
(and took) the opportunity to set the fire which was discovered within 
but a few minutes.  
 
For these reasons, among others, Economical says that your client 
breached statutory conditions 6 and 7 and his duty of good faith. And 
for similar and other reasons, Economical says that your client 
deliberately committed arson in that Patrick Guilbert caused the fire 
to the business premises at 366 Mountain Avenue, in Neepawa. 
Accordingly the insurance claim of Guilbert Enterprises Ltd. c.o.b. 
Neepawa Home Hardware is hereby denied and its proof of loss 
rejected. 

. 

. 

. 
 
11. As to paragraphs 13 and 14 of the statement of claim, and in reply to 
the whole thereof, the defendant says that: 
(a) it has not denied and would not deny coverage to its insured in this 
matter if it did not believe with good reason that its insured had breached 
the terms of coverage in a fundamental way; 
(b) the plaintiffs owed a duty of good faith to the defendant; 
(c) the plaintiffs were bound by statutory conditions 6 and 7; 
(d) these duties and conditions meant that Patrick was bound as the 
directing mind of the corporate plaintiff to be honest and candid in his 
communications with the defendant; 
(e) in contravention of the foresaid duties and conditions, Patrick, among 
other things, minimized the seriousness of the financial problems of the 
corporate plaintiff in an effort to mislead the defendant regarding the 
strength of the motive to commit arson, and stated that on the day of the fire 
he only remained in the building after the employees left for 30 seconds to 
a minute, when in fact it was significantly longer than that; 
(f) at all material times, the defendant acted reasonably, prudently and 
fairly; 
(g) the decision to deny any claim, including the corporate plaintiff’s,  on 
the basis of dishonesty and arson, is not taken lightly, but seriously; all of 
the evidence was weighed and balanced, and was reviewed by several 
experienced persons to ensure the decision was justified; and 

(h) the defendant at all times acted in good faith. 
 
 

The RCMP investigated the matter. In the course of that investigation the RCMP invited 
the insured to submit to a polygraph test and he did so. Ultimately it was determined that 
charges would not be pursued. 
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In due course, the plaintiff’s counsel sought to schedule examinations for discovery. The 
insurer’s counsel indicated that before any examinations could occur, the file of the RCMP 
should be obtained. It would contain statements of various witnesses whose evidence 
was likely to be material. The insured’s counsel inquired whether the production of the 
RCMP file would include the results of the polygraph test which he understood that his 
client had taken and, he said, had passed. The insurer’s counsel said that if there was a 
polygraph test in the RCMP file then obviously production of the file would include the 
polygraph. The insured’s counsel then reiterated that the insurer was in possession of the 
OFC report which “cleared” his client and of a “polygraph result” which “does the same, 
regardless of its admissibility issues, all of which inflames the punitive damages issues.” 
 
Of course, before punitive damages of any kind would be in play, it would have been 
necessary to have found the insurer liable and to have determined that the insurer had 
breached its duty of good faith. The suggestion that the results of the polygraph, then 
believed by plaintiff’s counsel to have been confirmatory of his client’s truthfulness in 
denying complicity in the arson, could “inflame” the punitive damages issue necessarily 
implied that the plaintiff’s counsel believed that the result of the polygraph test was 
admissible. And the point of producing it into evidence would be to argue that for the 
insurer to continue to deny the claim in the face of the insured passing the polygraph – 
i.e., being determined by the polygrapher to have been truthful in denying any role in 
causing the fire – should increase the amount of punitive damages awarded against the 
insurer.  
 
The insurer’s counsel pointed out that if the result of the polygraph was as believed by 
the insured, then the insured certainly could have no objection to the production of the 
associated documents and that the results of the polygraph should be available to all 
parties.  
 
The insured’s counsel responded by suggesting that the insurer’s counsel was 
(interpreting the comment diplomatically) being insincere and that the insurer was “well 
aware” that his “client passed the polygraph.” 
 
A short time later, the insured’s counsel contacted the insurer’s counsel to say that he 
had been misinformed and that in fact the result of the polygraph had been inconclusive. 
[The evidence from the polygrapher at trial was that the subject is not notified of the result 
of the test.] 
 
The RCMP file was produced. The polygraph report was within it. It stated that the 
insured’s answers to the material questions had been deceptive. That is, in ordinary 
parlance, the insured had failed the polygraph, or the results of the polygraph implied that 
the insured was lying when he denied complicity in causing the fire.  
 
The insurer’s counsel believed that if the insured intended to pursue the allegation of bad 
faith at trial, the polygraph evidence should be admitted. This was not just because of the 
position expounded by plaintiff’s counsel when he had believed the insured had “passed” 
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the test. The insurer had to some extent relied upon or at least considered the polygraph 
result in maintaining its denial of coverage. (Indeed, it is possible that the insurer would 
have paid the claim had the determination been that the insured was truthful in his denials 
of complicity.)  In evaluating the question whether the insurer had acted reasonably, fairly 
and honestly, the court would have to evaluate all of the data available to and considered 
by the insurer in making and maintaining its decision to deny coverage. The result of the 
polygraph was one factor considered by the insurer.  
 
At the pre-trial conference not long before the trial, the insured’s counsel was specifically 
advised that if the allegation of bad faith against the insurer was pursued at trial, the 
insurer would be seeking to adduce the result of the polygraph. The insured’s counsel 
stated that bad faith would be pursued and expressed the view that it was clearly the law 
of Canada that polygraph evidence is inadmissible.  
 
The trial began in the ordinary manner, with opening statements by counsel. At the end 
of the opening remarks of the insurer’s counsel, the court was advised that the insurer 
would be seeking to adduce the results of the polygraph test to which the insured had 
voluntarily submitted, but only in the context of the assertion by the insured that the insurer 
had acted in bad faith in the adjustment and denial of the claim, and not in the matter of 
the arson and fraud allegations. The insured’s counsel expressed outrage that the 
polygraph had even been mentioned and stated that it was notorious that polygraph 
evidence is inadmissible. Further submissions were made and it was determined that 
there would be a voir dire [which is akin to a trial within a trial] to determine whether or 
not and if so for what purpose the result of the polygraph test would be admitted into 
evidence. It must be clearly understood that at no point did the insurer’s counsel suggest 
that the polygraph result was admissible in the context of the issues of arson, fraud or the 
insured’s bad faith. The insurer contended that the polygraph test not only could but must 
be admitted into evidence because the insurer had received the associated report and 
had referred to it or considered it or relied upon it in maintaining its position that the claim 
was deniable.  
 
In due course, both parties submitted legal authorities and arguments were made. The 
trial judge ultimately ruled as follows: 
 

I believe it is appropriate to admit the [polygraph] evidence. It is probative – 
it’s probative value outweighs any possible risk of confusion. And bear in 
mind, that at the end of the day, when I assess the evidence as a whole, 
the polygraph may prove to be of little or of no weight, or somewhere in 
between. It will go to course of conduct, as I said, and that is it. I further 
order that it won’t be referred to or relied on or used in any way in the 
context, argument, or the determination of the issues or arson, fraud, breach 
of statutory conditions, and/or breach of duty of good faith, as pled by 
Economical.  
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[The transcript of the submissions made to the trial judge on the issue whether the 
polygraph evidence should be admitted into evidence, and the judge’s ruling on the point, 

are on the MFP website and referred to as Guilbert v. Economical #2 (polygraph) – 
October 23, 2018] 

 
 

 
Within a week or two of the trial date, the insured’s counsel sent an expert’s report to the 
insurer’s counsel. It was authored by a person who no doubt had expertise in how 
insurance claims should be handled. The insured’s counsel indicated that he intended to 
adduce the report into evidence and have the author testify. The purpose of the report 
and viva voce evidence of this expert was to impugn the conduct of the insurer’s 
independent adjuster in this matter. In particular, it was to support the argument that the 
independent adjuster had acted unreasonably, unfairly and/or arbitrarily in the handling 
of the claim. (The transcript of that expert witness’s evidence is attached as Schedule “B” 
hereto.)  
 
The contrast between the evidence the expert gave in chief and his evidence on cross-
examination is striking.  As you may read, the expert had suggested in direct that the 
insured’s claim as outlined in the proof of loss was reasonable. By the end of his cross-
examination, the witness had acknowledge in effect that Economical was entirely justified 
in rejecting the last proof of loss ever filed by the insured. In fact, he suggests that had 
the independent adjuster submitted that proof of loss and requested payment based on 
its contents, Economical would have been justified in firing the independent adjuster. 
 

 
 
The main reason for this article being written is that none of the above could be gleaned 
from the reasons for decision of the trial judge.  The trial judge determined that the insured 
had been guilty of arson.  So it was unnecessary for him to deal with the polygraph 
evidence and the arguments regarding bad faith. Yet for insurers and for counsel, what 
occurred and how it occurred may I think be instructive.  
 
 
MGF 
 
 

http://www.mfplawco.com/wp-content/uploads/2019/09/trial-excerpt-oct-23-2018.pdf
http://www.mfplawco.com/wp-content/uploads/2019/09/trial-excerpt-oct-23-2018.pdf
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